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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant v. Culinary Artistry, Inc.,
d.b.a. Footer's Catering, Respondent; 8 U S.C. § 1324a Proceedi ng; CASE
NO. 89100438.

CRDER GRANTI NG | N PART AND DENYI NG | N PART COVPLAI NANT' S MOTI ON FOR
SUMVARY DECI SI ON

Procedural History

This proceeding was initiated on Septenber 5, 1989, when Conpl ai nant
filed a Conplaint alleging violations of Title 8 of the United States
Code 8§ 1324a(a)(1)(B) and 8 CF.R 8§ 274a. 2(b)(1)(ii) (A and (B), which
provide that it is unlawful for a person or entity to hire for enpl oynent
in the United States individuals without conplying with the verification
requirements as set forth in the enunerated statute.

Respondent filed an Answer to the Conplaint on Novenber 3, 1989. The
Answer consisted of a detailed letter and the Court, by Order of Novenber
8, 1989, ruled that the letter would be deened a general denial to al
the allegations of the Conplaint.

On January 11, 1990, Conplainant, pursuant to 28 CF.R § 68.36
filed a Mtion for Summary Decision. In its Mtion, Conplainant contended
that Respondent's Forns |-9, as presented to the Service at the audit of
February 23, 1989, along with the affidavit of Robert Firth, constituted
a basis for concluding that there was no genuine issue of material fact
in this case and that Conplainant was entitled to a judgnent as a matter
of | aw

On January 23, 1990, Respondent filed a Response to the Mtion for
Sunmmary Deci si on.

On February 5, 1990, the Court ordered Conplainant to depose M.
Janes Lanbatos for the purpose of nore fully devel oping the record and
for the purpose of clarifying to which docunents, if any, Respondent
| acked access.

On February 21, 1990, Conpl ai nant deposed both M. Janes Lanbat os

president and sole owner of Culinary Artistry, and INS Agent Robert
Firth.
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Pursuant to Respondent's letter of February 23, 1990, which
suggested the record would not be conplete without the testinony of Jeri
Crater, this Court issued an Oder allowing Respondent to subnmit an
affidavit of Jeri Crater.

On March 22, 1990, the affidavit of Jeri Crater was filed. In this
affidavit, M. Crater asserts that Agent Firth did not conduct the
Decenber 30, 1988, educational visit with her but with her receptionist,
who was not authorized to receive the instruction, and that Ms. Crater
happened to have wal ked out of her office, asked what was goi ng on, and
was instructed by Agent Firth to sign for the Handbook for Enpl oyers.

On April 23, 1990, Conplainant filed a Meno in Support of Assessnent
of Fines and a Proposed Order Granting Conplainant's Mtion for Summary
Deci si on.

On May 17, 1990, Respondent filed a Response to the Proposed O der
Granting Conplainant's Mtion for Sunmary Decision in which it contends
that sonme of the records needed are those of Footer's, Inc., a separate
and di stinct business fromCulinary Artistry.

On August 6, 1990, pursuant to the Court's order of July 25, 1990,
Respondent filed a Response to the Order in which it (1) identified those
i ndi viduals who were naned in the Conplaint but were not actually
enpl oyees of Culinary Artistry; and, (2) submitted financial statenents
to support the financial position of the conpany.

On August 13, 1990, Conplainant filed a Response to Respondent's
letter of August 6, 1990, in which it asserts all individuals naned in
t he Conpl aint were enpl oyees of Respondent and in which it questions the
accuracy of the financial statenments submitted by Respondent.

Summary of Rel evant Facts

Based on the pleadings, notions, affidavits, and depositions, the
following is a summary of the relevant facts.

On August 19, 1988, Janes Lanbatos, as president and sole owner,
created Culinary Artistry, Inc., d.b.a. Footer's Catering, the naned
Respondent. (Lanbatos deposition p. 5) M. Lanbatos created the conpany
by accumulating a portion of the assets and liabilities of the catering
busi ness of Footer's, Inc. (Lanbatos deposition pp. 53-54, 62) Respondent
conpany has at times enployed up to 400 people a year. (Response to
Conpl ai nant's Motion for Summary Decision p. 2)

Prior to incorporating the Respondent conpany, M. Lanbatos was a
mnority stock hol der and manager in Footer's, Inc. (Re-
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sponse to Conplainant's Mtion for Summary Decision p.1) On July 18,
1988, INS Agent Robert Firth conducted an enpl oyer sanctions operational
(ESO visit with M. Lanbatos, who was then acting as nmanager of
Footer's, Inc. (Firth deposition pp. 4-5) During the visit which | asted
about 20-30 minutes, M. Lanbatos gave Agent Firth a guided tour of the
busi ness operations. (Firth deposition p. 6) Agent Firth specifically
recalls telling M. Lanbatos about the inportance of conpleting the Form
|-9s. (Firth deposition p. 6) Agent Firth left a Handbook for Enpl oyer
with M. Lanbatos. (Firth affidavit p. 2)

However, upon cross exam nation by M. Lanbatos, Agent Firth stated
that he, during the July 18th visit, did not formally or informally train
M. Lanbatos regarding the requirenents of |RCA but Agent Firth does
renmenber stating sone of the requirenments of | RCA such as the obligation
of the enployer to conplete a Form |-9 for each enployee hired after
Novenber 6, 1986. (Firth deposition pp. 13-14) Agent Firth stated that
M. Lanbatos assured himthat he was in conpliance with the requirenents
of IRCA and that this was corroborated by the fact that no aliens
unaut hori zed to work were found on the prenises. (Firth deposition p. 14)

On or about Decenber 19, 1988, Agent Firth again conducted an ESO
visit at the business location. (Firth deposition p. 7; Firth affidavit
pp. 2-3) At this tine, M. Lanbatos had created and incorporated Culinary
Artistry, Inc. (Firth p. 7) Agent Firth found two enpl oyees unaut hori zed
to work on the business premises. (Firth deposition p. 7; Firth affidavit

pp. 2-3)

On Decenber 30, 1988, Agent Firth conducted an educational visit
with Jeri Crater, controller at Respondent conpany, and |eft a Handbook
for Enployers wth her. (Firth deposition pp. 10-11) Upon cross
exam nation by M. Lanbatos, Agent Firth stated that he did not instruct
Ms. Crater on how to properly conplete the Form1-9s or how to read the
Handbook for Enployers, but he did explain generally the obligations of
enpl oyers under IRCA. (Firth deposition p. 18; See, Crater affidavit p.
1) Agent Firth further testified that he may not have | eft a Handbook for
Empl oyers with M. Crater, but that the INS had previously left a
Handbook for Enpl oyers at Respondent conpany. (Firth deposition p. 17)

In her affidavit filed on March 22, 1990, Jeri Crater stated that
Agent Firth never explained to her or to M. Lanbatos the proper nmanner
to conplete the Forns 1-9. (Crater affidavit p. 1) She further stated
that the educational visit was made to the receptionist, not to herself,
and that she just happened to step out of her office to see what was
going on and Agent Firth told her he was |leaving the Handbook for
Enpl oyers and asked her to sign for it. (Crater
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affidavit p. 1) Ms. Crater further testified that the receptionist had
no authority to receive instruction on the enployer's paperwork
requirenments under |IRCA, nor to sign for the Handbook for Enployers.
(Crater affidavit p. 1)

On February 23, 1989, pursuant to the Notice of I|nspection served
on Respondent on February 17, 1989, the INS conducted an audit of
Respondent's Forns |-9. (Firth affidavit p. 3) At this audit, Respondent
presented 67 Forns [-9, none of which were properly conpleted. (Firth
affidavit p. 3; Lanbatos deposition pp. 24, 32) Additionally, a cross
reference of the Forns 1-9 with the enployee list revealed that there
were no Forms |1-9 presented for 190 enployees. (Firth affidavit pp. 3-4;
Lanbat os deposition pp. 25, 32)

In March 1989, Respondent received an educational visit from Charles
McClure of the INS. Since this visit, Respondent asserts that he is now
in conpliance with the paperwork requirements of |RCA (Respondent's
Response to Mdtion for Sunmary Decision p. 3)

Legal Standards for Deciding Sunmary Deci si on

The federal regulations applicable to this proceedi ng authorize an
Adm ni strative Law Judge to "~ “enter summary decision for either party if
the pleadings, affidavits, material obtained by discovery or otherw se
. . . show that there is no genuine issue as to any material fact and
that a party is entitled to sunmary decision.'' 28 CF. R § 68.36 (1988);
see also, Fed. R Civ. Proc. Rule 56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact,
as shown by the pleadings, affidavits, discovery, and judicially-noticed
matters. Celotex Corp. v. Catrett 477 U. S. 317, 106 S. Ct. 2548, 2555
91 L.Ed.2d 265 (1986). A material fact is one which controls the outcone
of the litigation. See., Anderson v. Liberty lLobby, 477 U S. 242, 106
S.Ct. 2505, 2510 (1986); see, also. Consolidated Gl & Gas Inc. v. FERC
806 F.2d 275, 279 (D.C. Cir. 1986) (an agency mmy dispose of a
controversy on the pleadings without an evidentiary hearing when the
opposi ng presentations reveal that no dispute of facts is involved).

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for summary decision adjudications, consideration of any
“Tadmissions on file.'" A summary decision may be based on a matter
deermed admitted. See, e.q., Hone Indem Co. v. Famularo, 530 F. Supp. 797
(D.C. Col. 1982). See, also. Mrrison v. Wl ker, 404 F.2d 1046, 1048-49
(9th Cir. 1968) (" 'If facts stated in the affidavit of the noving party
for sunmmary judgnent are not contradicted by facts in the affidavit of
the party opposing the notion, they are admit-
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ted.""); and. U S. v. One-Heckler-Koch Rifle, 629 F.2d 1250 (7th Gir.
1979) (Adnmissions in the brief of a party opposing a notion for summary
judgnent are functionally equivalent to admissions on file and, as such
may be used in determ ning presence of a genuine issue of naterial fact).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deened to be adnmitted. 28
CF.R 8 68.6(c)(1) (1988). No genuine issue of material fact shall be
found to exist with respect to such an undeni ed all egation. See, Gardner
v. Borden, 110 F.RD. 696 (S.D. W Va. 1986) (. . . matters deened
admtted by the party's failure to respond to a request for adm ssions
can forma basis for granting summary judgnent.''); see, also, Freed v.
Plastic Packaging Mat., Inc., 66 F.R D. 550, 552 (E.D. Pa. 1975); O Canpo
v. Hardist, 262 F.2d (9th Cir. 1958); United States v. Mlntire, 370 F.
Supp. 1301, 1303 (D.N.J. 1974); Tom v. Twoney, 430 F. Supp. 160, 163
(N.D. Ill. 1977).

Legal Anal ysis Supporting Sunmary Deci si on

After examining the pleadings and reviewing the legal argunents
presented by both parties in this case, | have concluded there is no
genui ne issue of material fact for fifty-three of the individuals naned
in the Conplaint. Therefore, Conplainant is entitled to summary deci si on
with respect to these counts. 28 CF.R § 68.36(c).

Furthernore, | find that there is a genuine issue of material fact
for the remaining twenty-five counts and therefore, | deny Conplainant's
Request for Summary Decision with respect to these counts.

A. Ganting Summary Decision in Part

After careful review of Conplainant's Mtion for Summary Deci sion,
Respondent's Answer thereto, the depositions of M. Janmes Lanbatos and
Agent Robert Firth, the letter from Respondent dated August 3, 1990, and
Conpl ai nant's response to this letter dated August 7, 1990, | find there
is no dispute as to material facts for fifty-three of the naned
individuals and therefore partially grant Conplainant's Mtion for
Summary Decision for the following individual's nanmed in the Conplaint:

1. Maria Amaya 27. MNonica Meier

2. Luis Escobar 28. Marcos Mendoza
3. Scott Garfield 29. Koreen Mdan

4. Elizabeth Newgard 30. Mattew Moraya

5. Barbara Prescott 31. Robin Newberry
6. Shannon Rhodes 32. Lord Perez

7. Janes Sayl or 33. Donal d Piccon

8. Robert Zurenko 34. Mark Piccon
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9. Steven Alie 35. Wl l ace Reese
10. John Arnstron 36. Morgan Rhodes
11. Curt Bacon 37. Wl deen Ri chardson
12. M chael Barnett 38. Patrick Ritcho
13. David Cal |l ender 39. Jeanni e Schal
14. WI1iam Cookson 40. Terri Schank
15. Jeri Crater 41. Janel |l e Sj ordal
16. Peggy Dennis 42. El aan Thonas
17. Janes Driscol 43. Leon Washi ngt on
18. Melissa Driscol 44. M chael Wi ght
19. Corinna Fabbri 45. Eric Yates

20. George Fancher 46. Cheryl Al drich
21. Jeffrey Ficher 47. WNMatt hew Bul | ock
22. Thomas Foutch 48. Sean Daly

23. Donal d Jones 49. Janes Dani el

24. David Kretovics 50. Ester Escobar
25. Ki m Mason 51. Eric Lundel

26. Kat hy McKenna 52. Jonat hon Nol | er

53. Karen Schnock

Respondent is acting pro se in this proceeding. Except for the
twenty-five individuals indicated in Respondent's letter of August 3,
1990, Respondent does not appear to deny liability. In fact, Respondent
admitted in his Response to Conplainant's First Request for Adm ssions
to Respondent and it hired and enployed after Novenber 6, 1986, each of
the naned individuals in the Conplaint. Respondent also admitted that for
the seventeen individuals named in Count Il of the Conplaint it did not
present a Form1-9 to the INS at the Inspectional visit on February 23,
1989. (See, Lanbatos Deposition Exhibits 11, 14)

Al t hough Respondent did present Forns -9 for the sixty-one
i ndi viduals naned in Count | of the Conplaint, not one was properly
conpl eted. The sixty-one Forns |-9 ranged from having only section one
conpleted to having the entire form conpl eted except for the enployer's
signature and date in section two. This attenpt at conpliance is not a
defense to liability, although it my be a factor in determning
mtigation of the civil nonetary penalty. See, United States v. Felipe,
Inc., OCAHO Case No. 89100151, Cctober 11, 1989 (Order for Civil Mnetary
Penalty for Paperwork Violations).

Additionally, in its Answer to the Conpl ai nt, Respondent states that
after an educational visit with Charles McClure of the INS in March of

1989, " “"we have been in 100 percent conpliance [with the paperwork
requirements of IRCA].'" (p. 2) Also, in its Response to Conplainant's
Motion for Summary Decision, Respondent states that "~ "[t]he conpliance

[wWith the paperwork requirenents of |RCA] began in Mrch of 1989
following an educational visit conducted by Charles MClure'' (p. 3).
This inplies that prior to this educationa
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visit in March (i.e. at the Inspectional visit on February 23, 1989),
Respondent was not in conpliance.

Respondent argues that if it had been properly educated by Agent
Firth before the Inspectional visit on February 23, 1989, it would have
been in conpliance with the verification requirenents of | RCA Although
this may be a consideration in evaluating good faith when determning
mtigation of the civil nonetary penalty, this is not a defense to
liability. See, United States of Anerica v. Thomas R Heisler
Individually, and d.b.a. The Owner of the Playground Bar, Fornerly
Pl ayground, Inc., OCAHO Case No. 90100002, April 5, 1990 (Order G anting
Conpl ai nant's Motion to Strike Respondent's Third and Fourth Affirnmative
Defenses); United States v. Walia's, Inc., d.b.a. Wilia's Restaurant
OCAHO Case No. 89100259, January 5, 1990 (Order Granting in Part
Conmplainant's Mtion for Summary Decision and Denying in its Entirety
Respondent's Mdtion for Summary Decision); United States v. The Body
Shop, OCAHO Case No. 89100450, April 2, 1990 (Order Granting
Conpl ai nant's Motion for Summary Deci sion).

Final ly, Respondent argues that "“[a] fine of any anmount would be
devastating to ny conpany as well as the present and future enpl oyees'
(Answer to Conplaint p. 2) and that it would be a ~“serious detrinent to

our operation if any fines were inposed.'' (Response to Conplainant's
Motion for Summary Decision p. 2) For these reasons, Respondent asks the
Court to find it to be in full conmpliance with the verification

requirenents of |IRCA (Response to Conplainant's Mtion for Summary
Decision p. 2).

However, the appropriateness of a civil nonetary penalty is
irrelevant for the purposes of determining actual liability, although it
may be a factor to consider when determining the nitigation of the civil
penalty. See, United States v. Collins Foods International, Inc., d.b.a.

Sizzler Restaurant, OCAHO Case No. 89100084, July 13, 1989.

Thus, because Respondent has admitted to enploying the fifty-three
i ndi vi dual s nanmed above after Novenber 6, 1986, and has either adnmtted
no Fornms |1-9 were presented or has subnitted inproperly conpleted Forns
-9 for them | find that there is no genuine issue of material fact
regarding the above referenced fifty-three individuals nanmed in the
Conpl aint. Accordingly, | grant Conplainant's Mtion for Summary Deci sion
with respect to these individuals.

B. Denial of Summary Decision in Part

| further find that there is a dispute as to the material facts
concerning the renmaining twenty-five individuals naned in the Conplaint.
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Specifically, Respondent indicated the follow ng individuals were
never enployed by Culinary Artistry, however, Respondent has subnitted
W2 forns for each of these individuals. Conplainant asserts that the
exi stence of the W2 forns suggests that Respondent did in fact enploy
them The individuals for which there are W2 forns are:

H | aron Guererro
Anuch Hasadi nr at ana
Jose Otega

Shane Arnol d
Val | ori e Thonms
Joshus Thonpson

M chael Al exander
Tamy Pat ul ano

®NoOORWONOE

Furthernore, Respondent has indicated the follow ng individuals were
not enployees of Culinary Artistry even though there are W2 forns for
them Respondent states that these individuals were enployees only of
Footer's Catering and that Culinary Artistry, 1Inc., nerely nade
corrections to their W2 forns. Conplainant points out that Respondent
used the enployer name Culinary Artistry, Inc., and used its own state
and federal identification nunbers for reporting the tax and social
security anounts w thheld and that Respondent woul d not clai mw thhol ding
responsibilities for these individuals if they were not enployees. The
i ndividuals for which there are corrected W2 forms are:

Curtis Savitz
M chael Snagacz
Joseph Torbica
Peter Lev

Harry Lordino
Susan Si non

cuhwWNE

Respondent has also indicated that one individual, Candy Sl utzher
is not an enployee of Culinary Artistry, Inc. However, Conplai hant points
out that this is inconsistent with the information provided by Jeri
Crater in her letter dated August 10, 1989, in which Ms. Crater indicated
that Candy Slutzher was an active enployee. (Exhibit L-6 to Lanbatos
Deposi ti on)

Furthernore, there are partially conpleted Forns 1-9 for seven

i ndividuals who Respondent indicates were not enployees. Conplainant
rai ses the question that if they were not enpl oyees, why
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di d Respondent attenpt to conplete Forns |-9 for each in 1989. The seven
i ndividual s are:

Mari a Car denas
Ascenci on Doni nez
Ranon Dom nquez
St eve Ronero

Mary Al exander
Saul Garza

Bhajan WIlians

NoosrwhE

Conmpl ainant also contends that during discovery, pursuant to a
Request to Produce directed specifically to Culinary Artistry Inc., d.b.a
Footer's Catering, it obtained enploynent applications and/or W4 forns
for twelve of +the individuals who Respondent indicated were not
enpl oyees. All enploynent applications and W4 forns were dated 1988 and
at | east nine of themwere dated after August 16, 1988.

Respondent has continually asserted that many of the individuals
named on the enployee list were enployees of Footer's, Inc., who were
rolled over to Culinary Artistry, Inc., on August 16, 1988, and who were
deleted from this |ist on Decenber 31, 1988. Conplainant argues that
al though this may be true there are three individuals, Miria Cardena,
Mary Al exander, Bhajan WIIlians, who purportedly are not enployees of
Respondent, who have hire dates after August 16, 1988, and for which
there are no ternminations dates. There are an additional three
i ndi vi dual s, Ranon Doni nquez, Saul Garza, Steve Ronero, who purportedly
are not enpl oyees, who have hire dates of August 16, 1988, and for which
there are no termnation dates. Thus, these six individuals do not appear
to fall wthin this category of individuals who were erroneously
contained in Respondent's enployee list when it was rolled over from
Footer's, Inc.

Three of the individuals who Respondent has indicated were not
enpl oyees, Al anour Manour, Marvin Brown, and Kyle How in, have hire dates
on or before August 16, 1988, and term nation dates of Decenber 31, 1988.
These individuals woul d appear to be Footer's, Inc., enployees that were
part of the enployee list which was rolled over to Culinary Artistry,
Inc., at its inception. However, Conplainant points out that in its
Response to Conplainant's Interrogatory, Respondent indicated that there
were no individuals listed in the Conplaint who should be exenpt fromthe
verification requirenents of IRCA and that in Respondent's Answer to
Conpl ai nant's Request for Adm ssions, Respondent adnmitted having hired
t hese three individuals.
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Accordingly, since there is a dispute as to the material facts
concerni ng whether these twenty-five individuals naned in the Conpl aint
were actual ly enpl oyees of Respondent, | hereby ORDER that an evidentiary
hearing is needed to resolve this dispute.

Fi ndi ngs of Fact and Concl usi ons of Law

| have considered the pl eadi ngs, depositions, and affidavits of the
parties submitted in support of and in opposition to the Mtion for
Summary Deci sion. Accordingly, | make the follow ng findings of fact and
concl usi ons of | aw

1. That Respondent has admitted to liability as to fifty-three
i ndi viduals naned in the Conplaint and thus, no genuine issue as to any
mat erial fact has been shown to exist with respect to these fifty-three
i ndi viduals naned in the Conplaint and enunerated in part A of this
Order; and that, therefore, pursuant to 8 CF. R § 68.36, Conplainant is
entitled to a summary decision as to these counts as a matter of |aw.

2. That Respondent violated 8 U S C. § 1324a(a)(1)(B) in that
Respondent hired, for enploynent in the United States, the fifty-three
i ndi viduals naned in the Conplainant and enunerated in part A of this
O der without conmplying with the verification requirenents in § 1324a(b),
and 8 CF.R 8§ 274a.2(b)(1)(ii) (A and (B), and 8 CF.R 8§
274a2(b) (2) (ii).

3. That Respondent asserts that it did not hire twenty-five
i ndividuals naned in the Conplaint and thus, there is a genuine issue of
material fact with respect to these remaining twenty-five individuals;
and that, therefore, pursuant to 8 CF.R § 68.36, Conplainant is not
entitled to a summary decision as to these counts.

Furthernore, in addition to presenting evidence at the evidentiary
hearing to resolve the dispute as to the material facts in this case, the
parties should be prepared to address any nmitigating factors. The factors
of mtigation to be considered are size of business, good faith,
seriousness of violation, prior history of I RCA violations, and whether
any aliens unauthorized to work were enpl oyed.

Thus, it is ORDERED that an evidentiary hearing will be held at a
date to be schedul ed pursuant to a subsequent order
SO ORDERED: This 15th day of August, 1990, at San Diego, California

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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